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Telling lies, telling secrets

ADR issues of ethics and
professionalism in mediation and arbitration

Has mediation become an easy way
to protect conduct by lawyers and their
clients that is less than professional and
civil? Has mediation confidentiality gone
too far? This article will examine some
recent decisions in California Courts that
uphold confidentiality even to the point
of excusing behavior which would other-
wise appear unethical.

This arucle gives a critical look at
ABA Model Rule 4.1 (Opinion 06-439),
California Rules of Professional Conduct
and California State Bar's Civility
Guidelines and draws upon several key
examples of behavior that may appear to
be unethical, but that have been protect-

ed by virtue of the strict contidentiality of

mediation. In doing so, the article tries
to answer the question: Has mediation
confidentiality gone too far?

Model Standards of Conduct for
Mediators

Attorneys should know that although
there are “Model Standards of Conduct
for Mediators” which have been
approved by the American Arbitration
Association and the ABA’s Section of
Dispute Resolution, there are no univer-
sally adopted rules governing mediators
or conduct of litigants within mediation.
In California, there are guidelines which
purport to govern “court-connected
mediation” but do not guide or govern
private mediation in any systematic way.

Because mediation is stll an “unreg-
ulated” profession in most jurisdictions,
including California, the ABA Model
Rules are not binding upon any individ-
ual mediator. Especially because our
community is comprised ol many non-
lawyer mediators on the one hand, and
retired judges, accustomed to making
independent determinations from the

bench, on the other, there are currently
no means of enforceability of these or
any other standards of practice on a par-
ticular mediator in California.

Moreover, the Standards themselves
leave lots of room for interpretation. For
example, Standard V “Confidentiality”
Subsection A states: “A mediator shall
maintain confidentiality of all informa-
tion obtained by a mediator in media-
tion, unless otherwise agreed to by the
parties or required by applicable law.”
This leaves the mediator free to interpret
the confidentiality of the process subject
to the parties’ agreement or a courl
order demanding her to reveal otherwise
conftidential information in another
action, for example. The broad umbrella
of confidentiality has vet to be interpret-
ed or coditied in ways that will meaning-
fully assist mediators in analyzing the
appropriate response to a subpoena or
discovery request in litigation.

Most strikingly, even in these “Model
Standards”™ Subsection D allows: “The
parties may make their own rules with
respect to confidentiality, or the accepted
practice of an individual mediator or
mstitution may dictate a particular set of
expectations.” This general standardized
analysis is somewhat aided by the
California courts and statutes contained
in our Evidence Code but is certainly still
an evolving issue.

Historical overview of confidentiality
in California mediations

Under Calitornia Evidence Code

section 1119:

[N]o writing, as defined in Section
250, that is prepared for the purpose
of, in the course of, or pursuant to, a
mediation or a mediation consultation,
is admissible or subject to discovery,

and disclosure of the writing shall not
be compelled, in any arbitration,
administrative adjudication, civil
action, or other non-criminal proceed-
ing in which, pursuant to the law, testi-
mony can be compelled to be given.

Essentially, the statute makes both
written and oral mediation communica-
tion inadmissible in any case, for any
purpose. Evidence Code section 250
defines what constitutes a writing as:
“[HJandwriting, typewriting, printing,
photostat, photographing, photocopying,
transmitting by electronic mail or facsim-
ile, and every other means of 11'{‘o|'(ling
upon any tangible thing, and form of
communication or representation, includ-
ing letters, words, pictures, sounds, or
symbols or combination thereof, and any
record thereby recreated, regardless of
the manner in which that record has
been stored.”

Accordingly. the legislative intent to
protect confidentiality and promote the
candid and informal exchange encour-
aged in mediation is clear.

In Foxgate Homeowners Association, Ine.
©. Bramalea California, Inc. (2001) 26
Cal.4th 1 [108 Cal.Rptr.2d 642], the
California Supreme Court set forth broad
support for confidentiality in mediation,
stating: “[T'There are no exceptions to the
conflidentiality of mediation communica-
tions or to the statutory limits on the con-
tent of mediator reports. Neither a medi-
ator nor a party may reveal communica-
tions made during mediation.” (Foxgate,
26 Cal.4th 1, 4)

In Rajas v. Superior Court (2004) 33
Cal.4th 407, 415-416 [15 Cal.Rptr.3d
643}, the California Supreme Court
emphasized the important public policy
interest in maintaining mediation confi-
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