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)
	         CASE NO: ​​​​​​​​​_______________

ORDER OF REFERENCE

Code of Civil Procedure Section 639 (a)(5)

With Explanatory Text





1. On the motion of [insert “the Court” or identify the moving party] pursuant to Code of Civil Procedure section 639(a)(5), the retired Judge of the Superior Court identified in paragraph 3, below, is appointed as Discovery Referee, to hear and determine the present and all future discovery disputes in the instant case.    The Referee is to make Reports and Recommendations as the Orders to this Court which resolve such disputes, unless said Reports are waived by counsel.

This language paraphrases section 639(a)(5).  While it is permissible to appoint a referee for only a single or specified dispute(s), this is usually unwise (e.g., a referee appointed to supervise a given deposition arguably has no power to set a date for it when the parties cannot agree).  Note that the way which this form is set up, the Referee’s name needs to be inserted only once, at ¶ 3.

2.  The court has found the following exceptional circumstance(s) which require reference: [strike out the unneeded ones] (i) The likelihood that discovery disputes will recur in the instant case; (ii) the probability that the resolution of the present dispute and/or those likely to arise in the future will consume undue amounts of the court’s time and resources, to the detriment of parties and counsel in other cases; (iii) the existence of discovery disputes which would require the court to travel to various locations, to the detriment of other duties; (iv) the presence of technical issues which would require time and resources not readily available to the court; (v) counsel’s inability effectively to work out a reasonable proportion of their disputes without court intervention, as envisioned by the Civil Discovery Act of 1986 (Code of Civil Procedure §§ 2016 et seq.); and (vi)____________________________________________________

Subsection 639(d)(2) requires that reasons “specific to the circumstances of the particular case” be expressed in the Order. The factors listed here are the most common, but it certainly improves the order if you add any special reasons why you cannot reasonably handle the discovery issues in the courtroom.
3. The following Referee has been selected pursuant to Code of Civil Procedure section 640:





Hon. Eric E. Younger





515 South Figueroa Street, Suite 1515





Los Angeles, California 90071





(213) 683-1600 or (310) 201-0010





FAX (213) 683-9797

Subsection 639(d)(4) requires that the address information be in the body of the order.

Compliance with section 640 is important: By far the simplest way to pick a referee is to send counsel into the jury room and have them agree on two or three names (in case the first choice cannot serve), in order.  There is certainly nothing wrong with your making suggestions as to names and counsel will often welcome them.  If they cannot agree on names, section 640 provides that each attorney is to submit three to you, and you may select from their list.  If each side does not have three suggestions, you make the selection unilaterally.

Remind counsel that their participation in selecting a Referee does not waive any rights to object to the reference itself. (Code of Civil Procedure §§

640(c), 642.)  Indeed, these sections make it likely that an attorney who simply refuses to join in the selection, because he/she disagrees with having a referee appointed, waives the right to participate.  Existing case law suggests no realistic basis for having a reference order overturned except for the ability-to-pay issues in section 639(d)(6).

See also the note under ¶ 6 on the best mechanism, which is to direct counsel to go into the hallway or jury room and contact the proposed “first choice” referee’s office to be sure he/she can serve.  Then they can just come back and give the name and address to your clerk and the Order, name and all, can be filed immediately (or within a few hours).

Finally, see ¶ 6 below on the new requirement of a statement from the referee, which is not well-known.

4. The Referee’s hourly rate may not exceed $400 per hour.  [Include one of the three following findings; strike out the others: [No party has established an economic inability to pay a pro rata share of the referee's fee.] [________________ (name of party) has agreed to voluntarily  pay __% of the referee’s fee, because of ________________’s (the party unable to pay) inability to pay a pro rata share.][The parties do not oppose the appointment of a Referee.]

Subsection 639 (d) (6) requires that a maximum fee be set forth; few private judges are charging more than $400.  Some people mistakenly believe that a maximum number of hours should be shown, but this is true only “at the request of any party” and it is very unwise to put in a number of hours. (This is because, if one party is being particularly difficult, three guesses which one (a) will oppose an increase in the hours and (b ) is learning that the referee seems to be ruling against him/her.  Any troublesome lawyer can cause more hours to be expended, thus putting the referee in the position of trying to mollify him/her in hopes of getting paid for the extra hours, which creates a conflict and is unfair to the other party.)  

Have a look at subjection 639(d)(6). The findings about financial ability are critical, and subject to specific rules.

5.  Counsel for plaintiff [select one of these two mechanisms, or some other; strike unneeded one(s)][has contacted the Referee and determined his/her][is ordered to contact the Referee immediately, and thereafter promptly to advise the court in writing of the referee’s] ability to serve

Should the referee specified herein be unable to serve, or following his/her required disclosures, be disqualified, counsel are to advise the court of any alternate referee upon whom they are able to agree.   Should they be unable to agree, counsel for plaintiff is to give ex parte notification under California Rules of Court (rule 379(b)) and all counsel who wish to be heard are to come into court for the selection of a successor referee.  Should no one appear, the court will make the selection unilaterally.

The first option (“has contacted the Referee . . .”) is the best procedure, as explained in the note to ¶3 above, but sometimes the Referee cannot be reached or, for some other reason, it will not be possible to get his/her identity confirmed “on the spot.” Use the second bracketed language in the scenario in which the Referee’s identity cannot be confirmed when the Order is announced from the Bench, in which case it can be changed later if necessary (though it is still best to fill in the “first choice” in ¶3 immediately as the odds are the person will be able to serve, in which case no further order need be made).

6.  The Referee is Ordered to submit a statement of awareness of, and compliance with, Canon 6 of the Code of Judicial Ethics and of the California Rules of Court, rule 244.2(c).  Counsel contracting the Referee must advise him/her of this requirement.  The Clerk is ordered to attach that statement to the original of this Order in the court file.

This rule is new and restricts those who serve as discovery referees to most of the same ethical rules as sitting judges.  As these rules are rather controversial and have resulted in even more private judges’ not doing discovery references than before, it is especially important to confirm the selected Referee’s willingness to serve.  

The rule says the Referee’s certification “must be attached to the order,” but also that it be made “before an order . . . is issued.”  Realistically, having your clerk attach the certification, when it comes in, to the Order is surely “good enough” compliance. Given that the Referee will rarely know of the case in advance of the Order of Reference, this pretty much has to be the way to do it!
7.  Counsel are to advance the Referee’s fees equally, but the Referee is directed to include in his/her Report such re-apportionment of the costs of the reference as just, pursuant to Code of Civil Procedure section 645.1

Ordering an advance is both legally and ethically vital, as (just as with arbitration) having a private judge serve in a contested matter prior to being paid is absolutely asking for both ethical and financial trouble.  
8.  The Clerk is hereby ordered to forward a copy of this Order to the Presiding Judge of this Court and to the Referee.

Date:  ___________









_______________________









[Insert your name here]









Judge of the Superior Court
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